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Determining the Trustee of 


MENTALLY INCAPABLE PERSONNEL 


By CDR LARRY G. PARKS, USN* 


LITTLE KNOWN facet of Navy life is the 
A participation of the Department of the 
Navy in the financial management of af- 

fairs of Navy and Marine Corps personnel 
adjudged mentally incapable of managing their 
own affairs. To the officer who first learns of 
this subject by receiving orders to interview a 
prospective trustee, this facet may be a rude 
awakening. One completely unfamiliar with 
the provisions of the law in this regard, and its 
administration within the Navy Department, 
may find that the assignment to interview a 
prospective trustee will appear perplexing. 
With this in mind, the purpose of this article is 
to gather pertinent information concerning the 
interviews of prospective trustees into one pack- 
age for future reference of those so assigned. 
As a backdrop, let us assume that Lieutenant 
Joe Doaks, USN, is on his way home one cold 
wintery evening and is involved in an automo- 
bile accident. As a result he is hospitalized in 
the nearby U.S. Naval Hospital for an extended 
period. He has head and neck injuries of a na- 
ture which are determined by a board of med- 
ical officers to render him mentally incapable of 
managing his own affairs. What happens to his 
personal affairs? Who receives his Navy pay? 


SOURCES OF AUTHORITY 


With regard to the latter, Congress has provided 
that: 


Any active duty pay and allowances, or any amounts 
due for accumulated or accrued leave, or any retired 
or retainer pay otherwise payable to any member of 
the uniformed services who, in the opinion of com- 
petent medical authority, is mentally incapable of 
managing his own affairs, is authorized to be paid, 
for the use and benefit of such incompetent member, 
to such person or persons who may be designated by 
the Secretary of the Army, the Secretary of the Navy, 
the Secretary of the Air Force, the Secretary of the 
Treasury, the Secretary of Commerce, the Secretary 
of Health, Education and Welfare, or such other 
officer or officers as the respective Secretaries may 





*Commander Larry G. Parks, USN, is currently assigned to the 
Office of the Judge Advocate General where he has served in the 
Administrative Law Division and, presently, in the International 
Law Division. A recent graduate of the Armed Forces Staff College, 
he holds the B.A. degree from Illinois College and the LL.B degree 
from St. Louis University. Commander Parks is a member of the 
Missouri bar, the U.S. Court of Military Appeals and the American 
Bar Association. 


designate for such purposes, without the necessity for 
appointment in judicial proceedings of a committee 
guardian, or other legal representative. .. .? 


This enactment permits the Secretaries of the 
respective Departments to make payments for 
the benefit of the individual concerned when a 
duly constituted board of medical officers has 
surveyed the case and decided that he is in fact 
mentally incompetent, or as the result of a 
cerebral hemorrhage or other paralysis is phys- 
ically incapable of signing the necessary papers. 

Historically, prior to enactment of the Act of 
June 21, 1950,? there was no legal authority 
for the payment of amounts due those members 
of the uniformed services incapable of manag- 
ing their own affairs other than to a legal rep- 
resentative duly appointed by the civil courts. 
This requirement frequently imposed a financial 
hardship on dependents because the appoint- 
ment of a legal representative entailed the em- 
ployment of counsel and court procedures 
incident to a judicial determination of incom- 
petency of the individual service person in the 
jurisdiction where he might be located. The 
court appointment of a guardian often imposed 
an unwarranted financial burden on the family 
of such member in seeking the judicial deter- 
mination incident to appointment as a guardian. 
This was particularly true when the amount 
owing to the incompetent serviceman was small. 
The matter was further complicated when the 
man concerned was abroad or in a state other 
than the residence of the dependents. Appoint- 
ments through the courts was often slow and 
sometimes involved a fee nearly as large as the 
amount due. Additionally, the families of men- 
tal incompetents were often reluctant to seek 
the appointment of a legal representative due 
to the embarrassment involved. It was in the 
light of this background that Congress acted.® 

The Secretary of the Navy, acting under the 
congressional mandate quoted above, has des- 
ignated and authorized the Judge Advocate 
General of the Navy, the Deputy and Assistant 
Judge Advocate General, any Assistant Judge 
Advocate General of the Navy, and the Director, 


1. 37 USC 352 (1958). 

2. 64 Stat. 249, 37 USC 351-354 (1958). 

3. Hearings, Subcomm. of H. Armed Services Comm, on H.R. 5920, 
81st Cong., 2nd Sess, (1949). 
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Office of the Judge Advocate General, West 
Coast, to appoint the person or persons who 
may receive pay of Navy and Marine Corps per- 
sonnel (active or retired) adjudged mentally 
incapable of managing their own affairs.* The 
appointment of a trustee is accomplished only 
in those instances wherein no legal representa- 
tive has been appointed by a court of competent 
jurisdiction. This is occasioned by the fact that 
Congress has provided that the provisions of 
section 352 of Title 37, U.S. Code, quoted in 
part above, do not apply where a legal com- 
mittee, guardian, trustee or other representative 
has been appointed by a court of competent 
jurisdiction.® 

Congress has also required the Secretaries of 
the respective Departments to prescribe regula- 
tions to carry out effectively the foregoing pro- 
visions, including a requirement that the person 
designated to receive payments shall furnish 
satisfactory assurances that amounts received 
will be applied to the use and benefit of the in- 
competent, and in cases wherein payments are 
reasonably expected to exceed $1,000, that a 
suitable bond be provided by such person, which 
may be paid for out of sums due the 
incompetent. 

In carrying out his functions under this provi- 
sion, the Secretary of the Navy has prescribed 
regulations, which are found in Part 726 of 
Title 32, Code of Federal Regulations. In addi- 
tion, regulations for the naval service to carry 
out the provisions of the law are contained in 
sufficient detail in SECNAV Instruction 7220.5A. 
Within the Department of the Navy the DIREC- 
TOR, Office of the Judge Advocate General, West 
Coast, has been granted authority to fully ad- 
minister the program including appointment, 
supervision, and discharge of trustees.* Acting 
under the DIRECTOR, the Fiduciary Affairs 
Branch of the Office of the Judge Advocate 
General, West Coast, handles all Navy-Marine 
Corps cases. 


HOW THE DIRECTOR FUNCTIONS 


Any of the following may initiate the requisite 
procedures by a request to the DIRECTOR for the 
appointment of a trustee: 


4. 32 CFR 726.3. 

5. In a strict sense, a “trustee” is one who holds the legal title to 
property for the benefit of another. In a broad sense, the term is 
sometimes applied to anyone standing in a fiduciary or confiden- 
tial relation to another such as agent, attorney, bailee, etc. State 
ex rel. Lee v. Sartorius, 433 Mo. 912, 130 S.W. 2d 547, 549, 550 
(1939). As used here “trustee” refers to the person in whom the 
Navy or Marine Corps pay of an incompetent is vested in trust 
for the benefit of the incompetent. 

6. JAGNOTE 5400 of 29 August 1958. 
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a. Any person who believes, by relationship, he _ 


should be appointed. 
b. By the commanding officer of the alleged incom- 
petent. 


c. By the commanding officer of any armed forces © 
hospital in which alleged incompetent is undergoing i 


treatment. 
d. By the head of any VA hospital. 
e. By any other person or organization acting for 


or in the best interests of the alleged incompetent.’ | 
When a request for appointment of a trustee is | 


initiated by any of the foregoing, the DIRECTOR 
will request the appropriate authorities to con- 
vene a board of medical officers or physicians 
to examine the member to determine whether 
he is capable of handling his own affairs. The 
appropriate authority in any given case will be: 
a. the Commanding Officer of the Naval Hospital 
to which the alleged incompetent may most conven- 
iently be referred; or 
b. in cases of members receiving treatment by 

a hospital or other activity of the Department of the 

Army, Air Force, Health, Education and Welfare, or 

the Veterans Administration, the commanding officer 

or head of the hospital or activity, or the appropriate 

Naval District or River Commandant; or 

c. in cases of members hospitalized or receiving 
treatment in non-federal hospitals or other institu- 
tions, the appropriate Naval District or River 

Commandant.’ 

In the example referred to initially, the Com- 
manding Officer of the Naval Hospital wherein 
Lieutenant Doaks is hospitalized would most 
likely be the one who would initiate a request 
for the appointment of a trustee. By the same 
token he would be the appropriate authority to 
convene the board of medical officers to deter- 
mine if Lieutenant Doaks is mentally capable 
of handling his own affairs. At the time the 
board determines that Lieutenant Doaks is in- 
capable of handling his own affairs the con- 
vening authority of the board notifies the 
DIRECTOR and the disbursing officer holding his 
pay account. The pay account is placed in a 
suspended status pending appointment of a 
trustee.® Unless there is an allotment in effect, 
there is no authority for diverting any of 
Lieutenant Doaks’ pay and allowances to the 
benefit of his dependents until a trustee is 
appointed. 

The DIRECTOR, having in hand a request for 
the appointment of a trustee and a determina- 
tion that Lieutenant Doaks is incapable of han- 
dling his own affairs, must then find a trustee 
to appoint if this has not been done by judicial 
7. 32 CFR 726.6(a). 


8. 32 CFR 726.4. 
9. 32 CFR 726.5. 
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proceedings. Normally the wife will be the first 
choice to interview. Other choices might be the 
mother, father, brother, sister or other adult 
member of the family of the person concerned. 
The DIRECTOR will determine where Mrs. Doaks, 
as the prospective trustee, resides and initiate a 
request to the appropriate Naval District or 
River Commandant that an officer be designated 
to interview the prospective trustee and make 
a recommendation whether that person is suit- 
able to be appointed as trustee. Included with 
the request will be instructions and the neces- 
sary forms. Upon receipt, the Commandant in 
most cases determines the Naval Activity 
closest to the prospective trustee and forwards 
the request to the Commanding Officer of that 
Activity for action. This is the usual way in 
which a local commander becomes involved. 
An additional way that a local command may 
become involved is through legal assistance 
requests of dependents. In the fictitious situa- 
tion previously introduced, Mrs. Doaks might 
appear in the office of the local legal assistance 
officer, detail her financial plight, and request 
advice concerning a proper course of action. In 
this instance the legal assistance officer will 
handle the advice to the dependent and if such 
dependent is concerned with being appointed 
trustee, the legal assistance officer will assist 
the person in corresponding with the DIRECTOR. 
No matter how the DIRECTOR is informed of the 
requirement, the ultimate result is an interview 
with a prospective trustee. 


THE INTERVIEW 


The officer appointed by the Commanding Of- 
ficer to interview the prospective trustee will 
receive the instructions and forms referred to 
above. More than likely, his only other source 
of information will be SECNAV Instruction 
7220.5A. His primary job is to determine if the 
named prospective trustee is suitable to be ap- 
pointed as trustee to receive the Navy pay of the 
incompetent. In interviewing the prospective 
trustee, information should be obtained concern- 
ing all dependents of the incompetent and to 
what extent they are dependent upon him for 
support. Additionally, he must determine if 
a legal guardian has been appointed or is in the 
immediate process of being appointed by a court 
of competent jurisdiction. If so, a certified 
copy of the court appointment will be required 
and assistance in obtaining same must be given 
the interviewee. If the appointment of a legal 
guardian is in process, information concerning 


where and when must be obtained. In this case 
the assignment of the interviewing officer is al- 
most complete. He need only write the report 
of the results of his interview to complete his 
assignment, ensuring that, in the appropriate 
case, the copy of the court appointment is 
included. 

It is difficult to set forth specific guidelines 
for determining who is a “suitable person”. 
The courts have said that the term “suitable 
person” means a proper and competent person 
and intends a legal suitability..1 Actually the 
word “suitable” as descriptive of a prospective 
trustee, is insusceptive of any legal definition 
that wholly excludes the personal views of the 
officer detailed to determine the suitability of 
the prospect. A person is suitable who, by rea- 
son of his character, reputation in the commu- 
nity, and any previous experience as trustee 
(very rare) is shown to be suited or adapted to 
the orderly conduct of the business of a trustee. 
The adaptability of any person to act as trustee 
depends upon facts and circumstances that may 
be indicated, but cannot be fully defined by law, 
whose probative force will differ with each case, 
and must in each case depend largely upon the 
sound judgment of the interviewing officer. In 
other words, in the final analysis the determina- 
tion will depend upon the judicious use of good 
old-fashioned, common horse sense. 

If the interviewee is considered suitable upon 
completion of the interview no further inter- 
views are required. However, if the inter- 
viewee is considered unsuitable for any reason, 
other relatives should be interviewed and a suit- 
able prospective trustee recommended. In the 
event any prospective trustee is not within the 
interviewing officer’s locality, he should furnish 
the Commandant ordering the interview and the 
DIRECTOR with the name and address of the new 
prospective trustee in order that an interview 
with such person may be ordered. 


ADVICE AND ASSISTANCE TO SUITABLE 
PROSPECTIVE TRUSTEES 


At the time he is designated to conduct the 
interview, the officer concerned will receive a 
form affidavit and surety bond forms (DD Form 
462). The prospective trustee found suitable to 
the interviewing officer must execute the affi- 
davit and have it notarized. In this affidavit 
the prospective trustee deposes that any money 
received by virtue of the appointment will be 
applied solely to the use and benefit of the in- 
competent and his legal dependents, and that no 
fee, commission, or charge will be demanded 
or accepted for any services rendered in con- 





10. 32 CFR 726.6(b). 


11. Peters v. Public Adm’r, N.Y., 1 Bradf. Sur. 200, 207 (1850). 
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nection with the appointment as trustee.** In 
addition, the prospective trustee must secure the 
required corporate surety bond. In this con- 
nection the officer should advise the prospective 
trustee that the premium for the bond may be 
paid for from monies received under the trus- 
teeship.** Also, he should ensure that a cor- 
porate surety is obtained and that the corporate 
seal is affixed.* Further, the street, city and 
state address of both the surety and his agent 
must be shown. Every assistance should be 
afforded the prospective trustee in obtaining 
the surety bond. Banks are a good starting 
point for finding a corporate surety. 

As a final bit of advice, the prospective trus- 
tee should be assured that upon appointment 
he or she may ask assistance from the DIREC- 
TOR, Office of the Judge Advocate General, 
West Coast, at any time with respect to his or 
her duties. 

THE REPORT 


The report of interview should include a defi- 
nite recommendation pro or con concerning the 
suitability of appointment of the named pros- 
pective trustee. In a proper case, a suitable 
substitute must be recommended. In addition, 
the report must include the following: 

a. Name, relationship, age, and address of all im- 
mediate relatives, including wife, children (show 


date of birth), parents, brothers, and sisters of the 
incompetent; 

b. Extent to which any person is dependent upon 
the incompetent for support; 

ce. If a parent claims dependency, show date from 
which dependency is claimed and amount of allot- 
ment registered in behalf of claimed parent; 

d. Affidavit of prospective trustee; and 

e. Surety bond. 


After reviewing the report of the officer who 
conducted the interview, the Commandant of the 
Naval District or River Command will forward 
it to the DIRECTOR with his recommendation. 
With this completed a small task has been ac- 
complished and a greatly appreciated service 
has been rendered. Careful adherence to the 
requirements of the task and expeditious accom- 
plishment thereof at all levels of command will 
be a great help to one incapable of helping him- 
self. 

POST INTERVIEW PROCEDURES 


Although not part of the interviewing pro- 
cess, and only incidentally related to the purpose 


12. 32 CFR 726.6(d). 

13. 32 CFR 726.6(c). 

14. A corporate surety is referred to herein as an incorporated com- 
pany whose business is to assume the responsibility of a surety 
on the bonds of trustees, guardians, executors, etc., in considera- 
tion of a fee. A surety is simply one who is bound to pay the debt 


of another. Dibert v. D’Arcy, 248 Mo. 617, 154 S.W. 1116, 1129 
(1913). 
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of this article, the procedures which follow the 
interview might be of some interest and assist- 


ance. After the DIRECTOR receives the favorable © 


report concerning the interview, and the affi- 
davit and bond have been furnished, he is in a 
position to appoint a person to act as trustee. 
Thereafter, acting on behalf of the Secretary of 
the Navy, he appoints the person to act as trus- 
tee to receive and expend any amounts due from 
the Navy.** In addition, he advises the Dis- 
bursing Officer or other person having custody 
of the incompetent’s pay record of the ap- 
pointment in order to release payment to the 
designated trustee of all monies due the 
incompetent.’* The DIRECTOR will forward im- 
plementing instructions and accounting forms 
to the trustee, along with the letter of 
appointment. 

As one might expect, there is some paper 
work involved in the trusteeship. Itis, however, 
minimal. The trustee is required to submit 
accounting reports at least annually showing 
all receipts and expenditures.?7 One copy of 
the accounting forms should be used by the 
trustee as a current record, entering sums 
received every month and the expenditures 
as they occur. Receipts and vouchers must be 
retained for substantiating the report. These 
two steps, accomplished on an as required basis, 
will greatly facilitate the preparation and sub- 
mission of the annual report to the DIRECTOR. 
Limited sums of money received by the trustee 
in behalf of the incompetent may be held in cash 
and disbursements made in cash to meet daily 
living expenses of the incompetent, his wife and 
minor children.’* All other expenses should be 
paid by check or if paid in cash, a signed dated 
receipt should be obtained for record purposes.”® 
Perhaps the best suggestion in this regard is the 
opening and utilization of a checking account in 
the name of the trustee, as trustee for the in- 
competent. This will be of assistance at the time 
the DIRECTOR calls for an accounting. 

The implementing instructions also point out 
that the trustee is required to get prior approval 
of the DIRECTOR before using monies received 
under the trusteeship for any unusual expendi- 
ture. As used here the term “unusual expendi- 
ture” does not refer to the expenditure of forty- 
seven cents for a can of Texas Caviar, or some 

(Continued on page 143) 





15. 32 CFR 726.6(e). 

16. 32 CFR 726.6(f). 

17. 32 CFR 726.7(a). 

18. Included are such items as food, minor household needs, medic- 
inal supplies, transportation, newpapers, magazines, postage, 
utility bills, and minor miscellaneous expenses made in the best 
interest of the incompetent, his wife and minor children. 

19. Items included in this category are mortgage or rent payments, 
insurance, medical and dental bills, and other major bills or 
expenses. 
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RETIRED SERVICEMAN'S 


FAMILY PROTECTION 


PLAN 


A Discussion 


LCDR DAVID W. 


HE CONTINGENCY OPTION ACT, which 
T has been retitled the Retired Serviceman’s 
Family Protection Plan, hereafter referred 
to as the Plan, permits a serviceman to make an 
election to receive a reduced amount of retired 
pay so that his surviving dependents may be 
entitled to an annuity upon his death after re- 
tirement.1 The advantages and disadvantages 
of the Plan have been discussed in several JAG 
Journal articles.2 Fundamentally, the disad- 
vantage is that upon retirement you do not 
receive all of the retired pay you would have if 
you had not elected coverage, and the cor- 
responding advantage is in providing for at 
least some of the money needs of those that 
survive you. There are a myriad of consider- 
ations that should be weighed in each indi- 
vidual case. It is not the purpose of this 
article to discuss these considerations, but 
rather to point out peculiarities of the Plan, and 
to discuss the 1961 statutory amendments to the 
Plan * in relation to three critical points. These 
points are labeled and discussed as “Initial Elec- 
tion”, “Revocation of Coverage” and “Changes 
in Beneficiaries.” 


INITIAL ELECTION 
A. 


LIBERALIZED PROVISIONS RESPECTING WHO MAY 
ELECT 


An insurance plan to be sound and allow full 
sway to the law of probabilities must have a 
broad base. Certain of the 1961 amendments 
respecting the initial election have the effect of 
broadening the number of persons that may 


*Lieutenant Commander David W. Miller, USN, is presently as- 

signed to the General Affairs Branch of the Administrative Law 
Division in the Office of the Judge Advocate General. He holds 
a BS degree from Southern Methodist University and the LL.B. 
degree from the University of Colorado and is a member of the 
Iowa and Colorado bars. 

. Codified 10 USC 1431 et seq. Regulations for the Retired Serv- 
iceman’s Family Protection Plan, effective 4 Oct 1961, are pro- 
mulgated by DOD Dir. 1332.17 and SECNAVINST 1750.6. 
Instructions relative to the Plan are published in BUPERSINST 
1750.1D. 

. Borden, The Contingency Option Act and Estate Planning, JAG 
Journal, Aug. 1959; Borden, The Uniformed Services Contin- 
gency Option Act of 1953, An Introduction; Mead, Contingency 
Option Act of 1953, A Commentary; and Rolfson and Hawk, The 
Tax Impact of the Contingency Option Act, _ Journal, Mar. 
1961. 

3. Act 4 Oct 1961, 75 Stat. 810. 
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MILLER, USN* 


seek coverage under the Plan. Whereas prior 
to the 1961 amendments the election normally 
had to be made before the completion of 18 years 
service for pay purposes, the amendments au- 
thorize elections at that time or any time three 
years prior to the first day for which retainer 
or retired pay is granted.* Furthermore, a 
person who has revoked a prior election may 
now submit a new election if he is otherwise 
eligible to do so. This is contrasted with the 
former ineligibility of such persons to make a 
new election.® 

The Comptroller General has ruled upon the 
effect of allowing elections at any time prior to 
three years before retirement in the case of non- 
continued officers under the Hump Act. The 
Act by its terms, as amended,* allows such offi- 
cers to make effective changes or revocations of 
elections if the changes or revocations would: 
have been valid if they had not been non- 
continued. Therefore, a change or revocation 
filed by a non-continued officer who would have 
served more than three years on active duty 
after the change or revocation if it had not been 
for his involuntary early retirement under the 
Hump Act is valid. The Comptroller General 
held that this provision is of no assistance with 
respect to initial elections or a new election made 
after a revocation.’ Therefore, the non- 
continued officer to have a valid election must 
have either made it prior to his 18th year of 
service for pay purposes or at least three years 
before the first day for which retired pay is 
granted, regardless of the date which he would 
have been granted retired pay under the normal 
involuntary retirement statutes if he had not 
been non-continued. 

In the case of non-active duty reserve per- 
sonnel the new three year rule is quite liberal 
in allowing them to delay in making their deci- 
sion as to coverage under the Plan. Inasmuch 





4. 10 USCA 1431(b). 

5. 10 USCA 1431(c) as written prior to the 1961 amendments pro- 
hibited withdrawals or changes to revocations once made. 

6. Act 11 Aug 1959, 73 Stat. 333, as amended by Act 12 Jul 1960, 
74 Stat. 396. The terms of this Act, as amended, are set out as 
a note to 10 USCA 5701. Sec. 3 of the Act is pertinent in this 
context. 

7. MS Comp. Gen. B-148423, 4 May 1962, and MS Comp. Gen. 
B-14819, 30 Mar 1962, 41 Comp. Gen. —. 
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as they will normally become entitled to retired 
pay at age 60,* they may postpone making a 
final decision under the Plan until three years 
before age 60. This is true even if they have 
been placed in the Retired Reserve more than 
three years prior to age 60. 

In any law in which time deadlines are pro- 
vided, there will be problems of drawing that 
line if a person has in good faith attempted to 
meet the deadline. An example would be the 
serviceman who thought he was making an elec- 
tion prior to the 18th year but it is subsequently 
determined he had more than 18 years service 
for pay purposes at the time of election, or the 
case in which a purported election was filed in 
time but it is subsequently determined the elec- 
tion was not valid. Such problems have been 
somewhat attenuated by the flexibility given to 
the deadline by the three year provision. How- 
ever, cases will undoubtedly occur in the future, 
as they have in the past, where Plan participa- 
tion was desired but because of administrative 
error the statutory deadline was not met. 
Whereas prior to the 1961 amendments the 
Board for Correction of Naval Records was 
virtually the only recourse in such cases,® the 
amendments have accorded considerable latitude 
to administrators of the Plan to handle such 
cases. 

10 USC 1445 is the primary source of this lati- 
tude. It reads in part: 

Whenever he considers it necessary, the Secretary 

concerned may ... correct any election, or any 
change or revocation of an election, under this chapter 


when he considers it necessary to correct an adminis- 
trative error.... 


As will be noted, the authority to correct admin- 
istrative errors extends not only to elections, but 
also to changes and revocations. If an adminis- 
trative error has occurred, the best way to pro- 
ceed under this statute is for the serviceman to 
execute the election, change, or revocation he 
desires, regardless of whether the time interval 
between such action and entitlement to retired 
or retainer pay would normally make such ac- 
tion effective. In this manner the desires of the 
serviceman are concretely stated and a docu- 
ment will be available for the Secretary to act 
upon if he believes correction is warranted. 

The other source of latitude for administra- 
tive corrections is in the new section 10 USC 
1431 (d), which reads: 

(d) If an election made under this section is found 
to be void for any reason except fraud or willful intent 


8. 10 USCA 1331. 


9. For a general discussion of the Board, see Curley, Correction of 
Naval Records, JAG Journal, Dec 1956. 
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of the member making the election, he may make a 


corrected election at any time within 90 days after | 


he is notified in writing that the election is void. A 
corrected election made under this subsection is effec- 
tive as of the date of the voided election it replaces. 


A literal reading of this provision would indi- 4 


cate that almost any purported election could be 
validated under itsterms. However, the Comp- 
troller General has limited its application in ac- 
cord with its legislative history in the following 
language: 2° 
. it is our opinion that [10 USC 1431(d)] refers 
to elections made by members who were eligible to 
make a valid election at the time the election was 
made but for some reason that election failed to com- 


ply with the provisions of the Contingency Option 
Act. 


An example of the type correction as was en- 
visaged by Congress is the designation of option 
combinations or percentages that are not au- 
thorized under the Plan. 

Both of these remedial provisions, that is, 10 


USC 1431(d) and 10 USC 1445, can be utilized | 


with relation to events occurring prior to or 


after the effective date of the 1961 amendments, ; 


4 October 1961. 

Although substantiating documents, e.g., 
birth and marriage certificates, are required in 
connection with elections, if the time deadline 
might be missed by delaying the election to 
secure them, the election should be completed 
and such documents forwarded as soon as possi- 
ble thereafter. 

B. 
COVERAGE FOR THOSE RETIRED FOR PHYSICAL 
DISABILITY 


Two factors are of paramount importance 
insofar as Plan coverage of those retired for 
physical disability is concerned. First, the Plan 
is designed to be a self-sustaining program in- 
volving no direct contribution on the part of the 
Federal Government; and second, those who are 
retired for physical disability are often those 
most interested in being sure financial arrange- 
ments have been made in the event of their 
death. 

The Plan as initially enacted in 1953 ** made 
no special provision insofar as those who retire 
physically are concerned. Because of this an 
imbalance in the actuarial soundness of the Plan 
with respect to a certain group of those physi- 
cally retired developed. This may best be ex- 
plained by illustration of what was possible. 
Prior to the 1961 amendments the serviceman 
with less than 18 years service for pay purposes 





10. MS Comp. Gen. B-148423, 4 May 1962. 
11. Act 8 Aug 1953, 67 Stat. 501. 
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could make a valid election under the Plan, be 
placed on the Physical Disability Retired List 
the next day, die the next day, and have large 
equities vested in his survivors without making 
any substantial contribution under the Plan.” 

To rectify this situation the Board of Actu- 
aries set up under the Plan prescribed extremely 
high reduction in retired pay rates for those who 
were physically retired with under 17 years of 
service. The rates were so high that such indi- 
viduals could hardly afford not to die if they 
achieved coverage under the Plan. This was 
an untenable position, and one which has been 
rectified by the 1961 amendments. 

The amendments deny participation by sur- 
vivors of members who are retired for physical 
disability prior to the completion of 18 years 
service for pay purposes if the member there- 
after dies and his beneficiaries are entitled to 
benefits under chapter 11 or 13 of title 38, 
United States Code.** These chapters provide 
for compensation for survivors of veterans who 
die from service-connected injuries or dis- 
eases. When participation is denied there is a 
refund of any retired pay that has been with- 
held under the Plan. 

On the basis of this statutory change the 
Board of Actuaries has been able to prescribe 
new tables of reduction rates applicable to those 
retiring for physical disability with less than 20 
years service. These rates are not unreason- 
ably high since they need not be designed to take 
care of the so-called death-bed election cases. 
Another aspect of the reduction rate tables is 
that no distinction is made as to the cost of the 
Plan to the serviceman who is retired with more 
than 20 years service whether or not his retire- 
ment is effected because of physical disability or 
length of service. 

The importance of the death-bed election to 
the survivors of a serviceman have been con- 
siderably lessened by the 1961 amendments out- 
lined above. However, if the serviceman has 
over 18 years service for pay purposes and has 
a valid election under the Plan (i.e., an election 
made either prior to the completion of 18 years 
service for pay purposes or made at least three 
years prior to the first day for which retired 
12. S. Rept. 1071, 87th Cong., Ist Sess., 1961, p. 12, refers to this 

problem as follows: 

According to the last report of the Board of Actuaries, during 
calendar years 1957, 1958, and 1959, 872 members, with less 
than 18 years of service for pay purposes, have elected to be 
covered under the Contingency Option Act provisions. Of this 
number 240 died in the year of retir t. This ber is 
approximately 70 times the number of expected deaths for 
physically disabled cases. 

13. 10 USCA 1446. 

14. 38 USCA 321, 341, 410. 


15. Tables of Percentage Reduction of Retired Pay under the Re- 
tired Serviceman’s Family Protection Plan, NAVPERS 15945A. 
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pay will be granted) there is still a need for 
expediency in effecting retirement so that his 
survivors will be entitled to the benefits of the 
Plan together with those benefits accruing to 
survivors under chapter 11 or 13 of title 38, 
United States Code.*® To be covered under the 
Plan the death must occur after retirement, and 
to be covered under chapter 11 or 13 of title 38, 
United States Code, the death must be from 
service-connected injuries or diseases. 


C. 
OPTIONS AVAILABLE 


There are three basic options, option 1 pro- 
viding for surviving spouse, option 2 providing 
for surviving children, and option 3 providing 
for surviving spouse and children, any of which 
can be coupled with option 4 which provides for 
termination of reduction in retired pay in the 
event your beneficiaries predecease you or be- 
come ineligible.**7 However, as a practical mat- 
ter there is no reason to take option 1 in combi- 
nation with option 4 for the cost of option 3 in 
combination with option 4 is the same as that 
for options 1 and 4.2% Therefore, provision can 
be made for the widow and children as cheaply 
as for the widow alone. The importance of this 
in many instances would be nil if it were not for 
the provision that makes children continue to be 
eligible beneficiaries, regardless of age, if they 
become incapable of supporting themselves be- 
cause of a mental defect or physical incapacity 
existing before their eighteenth birthday. If 
the serviceman has children, whether or not 
they will attain age 18 by time of retirement, he 
would be acting imprudently to elect options 1 
and 4 instead of options 3 and 4. A note of 
caution in this respect. This equivalency in 
costs for either options 1 and 4 or options 3 and 
4 is the result of the Board of Actuaries pre- 
scribing equivalent costs. The Board may 
change the applicable tables without Congres- 
sional action, and therefore, if the decision to 
take options 3 and 4 vice options 1 and 4 is 
dependent solely on the fact of equivalent costs, 
16. 10 USC 1441 provides that annuities under the Plan are in 

addition to pensions or other payments to which the beneficiary 

may be entitled. The Veterans’ Administration benefits are pro- 
vided for in 38 USC 411 with respect to surviving widows 
(monthly rate equal to $112 plus 12 percentum of the basic pay 
of her deceased husband) and 38 USC 413 with respect to cases 
of no surviving widow but surviving children ($70 for one child, 
$100 for two children, etc.). Under certain circumstances com- 
pensation is not authorized under these code sections, see 38 
USC 417. In such circumstances compensation may be paid under 
38 USC 321 or 341. 

17. 10 USCA 1434 (a) and (c), as implemented by BUPERSINST 
1750.1D, para. 6. 

18. BUPERSINST 1750.1D, para. 9.a.(6). If the options are taken 
not in combination with option 4, the cost of option 3 is usually 


slightly higher than option 1 (see tables cited in note 15, supra). 
19. 10 USCA 1435(2). 
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the tables in effect at the time of decision should 
be consulted. Inasmuch as the table of costs 
that is in effect at the time of eligibility for re- 
tired or retainer pay is determinative of the 
reduction in such pay,”° there is some risk that 
the table might be changed between the last 
opportunity to change an election and the retire- 
ment date. However, even if the Board should 
decide at some future date that options 3 and 4 
should cost more than options 1 and 4 the differ- 
ence in cost will undoubtedly be small. 

At first glance it might appear that an elec- 
tion of option 3 or an election of a combination 
of options 1 and 2 would each accomplish the 
same end. There are basic differences though. 
It costs less for a combination of options 1 and 2. 
However, if on your death both your widow and 
eligible children survive, there is a separate 
annuity to each. The table of reductions in 
retired pay should be consulted, and a calcula- 
tion of annuities payable made, to compare the 
relative costs and benefits of a combination of 
options 1 and 2 vis-a-vis an option 3 election. 

It should also be noted that Plan coverage for 
children costs no more for the serviceman who 
has eligible children incapable of supporting 
themselves by virtue of mental or physical de- 
fects at the time of his retirement than it does 
for the serviceman who has eligible children who 
will ostensibly become ineligible beneficiaries at 
age 18. Again this is the result of the tables 
prescribed by the Board of actuaries and could 
be changed without legislation. 


REVOCATION OF COVERAGE 


The usual insurance policy will only cover the 
insured so long as he makes payment under the 
terms of the policy, which he is free to do or not 
todo atany time. This is not the case with the 
Plan. There is a point of no return. Prior to 
the 1961 amendments that point was five years 
before entitlement to retired or retainer pay. 
Under the 1961 amendments that point is three 
years before the first day for which retired or 
retainer pay is granted. An attempted revoca- 
tion subsequent to that date will not be 
effective. 

An exception to this general rule was enacted 
in 1961 by the addition of 10 USC 1436(b). 
This subsection permits the Secretary to allow 
withdrawal from participation in the Plan in 
the case of severe financial hardship. It is 
specifically provided that “The absence of an 
eligible beneficiary shall not of itself be a basis 


20. 10 USCA 1436(a). BUPERSINST 1750.1D, para. 9.a.(7), provides: 
“The percentage of reduction and the annuity payable established 
for each individual at the time of his retirement shall somata 
unaltered regardless of future pay increases or decreases . 
21. 10 USCA 1431(e). 
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for such action.” The significance of option 4 
is pointed up by this statement. Option 4 pro- 
vides that no further deductions shall be made 
from the retired pay of the member commencing 
with the first day of the month following that in 
which there is no beneficiary eligible to receive 
an annuity under the Plan. If the serviceman 
fails to elect option 4 in connection with the 
other selected options, he may find himself in 
the position of having deductions made from 
his retired pay when it is a certainty that he will 
not have any beneficiaries who will benefit from 
the Plan. Obviously, this is a disgruntling situ- 
ation. Nevertheless, it is a situation which the 
serviceman can only blame himself for letting 
come about. The cost of adding option 4 is 
relatively small. 

During the Congressional hearings on the 
1961 amendments there was discussion as to 
whether or not the provisions of option 4 should 
be made automatic in all instances.2? It was 
stated that 90-95 percent of those electing cov- 
erage under the Plan have elected option 4 in 
conjunction with the other options. In this dis- 
cussion it was recognized that those who now 
have option 4 coverage are paying for it, and 
that to extend it to all persons under the Plan 
would require those who might otherwise not 
want such coverage to pay for something they 
didn’t want. Counsel for the committee stated 
the policy question as “whether or not an indi- 
vidual should be required to pay for a restora- 
tion feature even though he himself is perfectly 
willing to take the gamble that he will pre- 
decease his wife.” Congress left the choice of 
taking such a gamble with the serviceman by 
not making the option automatic. Conse- 
quently, it is a matter each individual must 
decide for himself, and in electing not to have 
option 4 coverage he should recognize that he is 
saving some money but at the same time taking 
the risk of paying into a program in the future 
without any possibility of benefits accruing to 
anyone of his choice. 

Another exception to the general three year 
rule is that enacted in connection with the Hump 
Act. An officer who is non-continued may make 
a revocation or change of election less than three 
years prior to the date he is entitled to retired 
pay so long as there would have been at least 
three years between the time of such revocation 
or change and his entitlement to retired pay 
under the permanent involuntary retirement 
laws.?* In this connection, as is true in all other 
instances under the Plan, if time is of the 


22. Hearings, Subcom. No. 1 of H. Armed Services Com., 87th Cong., 
1st Sess. on H.R, 4329, 1774—1777 (6 Mar 1961). 
23. See note 6, supra. 
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essence and there is doubt as to the right to do 
what is desired, it is best to proceed as if such 
right exists and let the effectiveness of the ac- 
tion be later determined. If time permits, ques- 
tions as to what can be done should be directed 
to the Officer-in-Charge, U.S. Navy Family Al- 
lowance Activity, Cleveland 14, Ohio. 

Although the right to revoke coverage is gen- 
erally limited to revocations executed at least 
three years prior to the granting of retired or 
retainer pay, there are certain instances where 
coverage under the Plan is automatically termi- 
nated. This is true if at the time of retirement 
or entitlement to retainer pay the serviceman 
does not have any eligible beneficiaries under 
the Plan.2* An example would be the service- 
man who elects option 1 (on behalf of surviving 
spouse), but whose wife dies prior to the time 
of his retirement. If he has not remarried at 
the time of retirement, he will not have any 
deduction taken from his retired pay since he 
will have no Plan coverage. The same result 
would follow under these circumstances if there 
was a divorce prior to retirement date. Mar- 
riage after retirement in no way makes an elec- 
tion viable if the election died because of non- 
existence of a beneficiary at the time of retire- 
ment. The spouse of the member on the date 
of retirement, or at the time of entitlement to 
retired or retainer pay, is the eligible 
beneficiary.”* 

A partial termination of election occurs if an 
election has been made of options 1 and 2 and on 
date of granting retired or retainer pay there 
are no eligible beneficiaries under one of these 
options. For example, a member makes an 
election of one-eighth as to option 1 (on behalf 
of surviving spouse) and an election of one- 
eighth as to option 2 (on behalf of surviving 
children) but at time of retirement his wife has 
died and he has not remarried. Inasmuch as 
there would be no eligible beneficiary, or possi- 
bility of eligible beneficiary under option 1, the 
election would be treated as if there had been 
an initial election of only option 2. A similar 
result occurs if there is a living spouse at the 
time of retirement but no eligible children. Of 
course, if there are no eligible beneficiaries 
under either of the options at the time of retire- 
ment the election will be given no effect. 

In the event of an election of option 3 (on be- 
half of surviving spouse, with annuity going to 
surviving children in case of death or remar- 
riage of surviving spouse), which may not be 
combined with any other option except option 4 
which relates to termination of participation in 


24. BUPERSINST 1750.1D, para. 9.a.(3). : 
25. 10 USCA 1435(1). 





the absence of eligible beneficiaries, there may 
be a partial failure of beneficiaries at time of 
retirement. In such cases the election is 
treated as if it were made for either option 1 or 
option 2 as appropriate.** For example, if the 
wife is deceased at time of retirement the elec- 
tion will be treated as if it were an option 2 
election for the same amount as that of the 
option 3 election. 

The most important factor in these rules is 
the need to recognize that once your coverage 
under the Plan becomes effective upon retire- 
ment you are normally wedded to the deduction 
in your retired pay until death do you part. 
Because of this, careful consideration should be 
given to the risk of not coupling option 4 with 
other elections. 


CHANGES IN BENEFICIARIES 

The Plan only recognizes two classes of bene- 
ficiaries, spouse and children (legitimate, 
adopted, or dependent stepchildren).27 It is 
restrictive within these two classes, e.g., the 
spouse is the one at the time of entitlement to 
retired or retainer pay, and the children are 
those living at such time.?* 

These rigid rules as to beneficiaries have some 
obvious results which are not normally part of 
an insurance contract. A child which is born 
or adopted after the retirement date cannot be 
made eligible for any benefits that might flow 
to his brothers and sisters who were living at 
the retirement date. Similarly, if a member is 
divorced or his wife predeceases him, after en- 
titlement to retired or retainer pay, the spouse 
by any subsequent marriage would not be an 
eligible beneficiary under the Plan. 

Although it might appear this inflexibility in 
the Plan is unwarranted, it is a matter of get- 
ting what is paid for. The Plan could be made 
more flexible, but the cost would necessarily in- 
crease to all those participating to give such 
flexibility. It is necessary to compute the re- 
duction in retired pay on an actuarily sound 
basis. Consequently, if the Plan is made less 
rigid so as to encompass situations such as re- 
marriage to a much younger wife after retire- 
ment it would be necessary to increase the 
reduction in retired pay of either all those partic- 
ipating to cover such situations, or to increase 
the reduction to the individual who is placing a 
greater burden upon the Plan by changes after 
retirement. Undoubtedly, this portion of the 
Plan is a compromise between increasing such 
costs and restricting the Plan to certain fixed 

(Continued on page 143) 
26. BUPERSINST 1750.1D, para. 9.a.(4). 


27. 10 USCA 1434. 
28. 10 USCA 1435. 
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OIL POLLUTION: PENALTY AND DAMAGE 
ASPECTS 


LCDR ROBERT STUBBS, USN* 


The vaunting Soviets could, in verity, add 
another “first” in the register of Russian 
“firsts.” Russian barges and ships were in- 
deed first to pollute seas, harbors and rivers 
with oil. 

As early as 1754, the Caspian off Baku was 
greatly spoiled by leakage of bulk oil cargo in 
wooden bottoms. 

Oil-laden wooden barges leaked badly into 
the Volga in the mid-nineteenth century. Barge- 
men contrived to reduce leakage by loading 
stone ballast to increase draft. When the level 
of light gravity oil was thus lowered to the wa- 
terline, the hydrostatic pressure assisted in con- 
tainment of the cargo. 

Today, the premise of retention of valuable 
cargo remains; but there are other imperatives. 
Punitive provisions of oil pollution acts, public 
displeasure, and damage awards necessitate 
diligence in prevention of oil discharges. 


STATUTORY AND PENALTY PROVISIONS 


Enactments in respect of pollution of seas and 
waterways evolved from provincial controls 
remedial of the common law concepts of prop- 
erty rights and the public good. Just as pe- 
troleum fuel became commonplace and the pe- 
troleum industry became a factor of domestic 
and international importance, so has control of 
one of the attendant aspects, oil pollution, be- 
come a matter of widespread vexation. 

Federal protective regulation commenced 
with passage of the Act of August 5, 1886 (now 
known as the New York, Hampton Roads and 
Baltimore Harbors Act) ,? necessitated by pollu- 
tion of the New York Harbor. Dumping refuse 
into the harbor and tidal waters became a mis- 

*Lieutenant Commander Robert Stubbs, USN, is presently Legal 

Officer, Naval Receiving Station, Philadelphia. He holds the B.S. 

degree and the LL.B. degree from Cumberland University. Lieu- 

tenant Commander Stubbs is a member of the Tennessee Bar, the 

Federal Bar Association and the American Bar Association. 


1. Proceedings of the Merchant Marine Council, Vol. 16, No. 10, 
Oct 1959, p. 199. 

2. Act of August 5, 1886, c. 929, 24 Stat 329 superseded by New York 
Harbor and Adjacent Harbors Act (Act of June 29, 1888; c. 496, 
25 Stat 209), 33 USC 441. This was amended in 1958 by Public 
Law 85-802 to include the Harbors of New York, Hampton Roads 
and Baltimore (33 USC 441 et seq.). 
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demeanor punishable by $250 to $2,500 fine or 
by imprisonment for 30 days to 1 year, or both. 
Reward of one-half the fine imposed was offered 
for information leading to conviction. 

Oil was not the principal pollutant at this 
time. Inasmuch as steam vessels were not then 
burning petroleum fuel, oil was not specifically 
mentioned as proscribed refuse. The U.S. Dis- 
trict Court, Southern District of New York, 
found oil to be included, ejusdem generis, none- 
theless.2 This construction has not since been 
refuted. 

The River and Harbor Act of 3 March, 1899,* 
prohibited discharge of “refuse matter of any 
kind or description” into the navigable waters, 
or tributaries thereof, of the United States. 
Secondly, discharge of such material upon the 
banks of navigable waters was made an offense. 
The offense is punishable by a fine of $500 to 
$2,500, or by imprisonment (in the case of a 
natural person) of 30 days to 1 year, or both, 
and reward is offered for apprehension of of- 
fenders. This Act also encompasses oil as 
“refuse.” ® 

A prodigious commerce in oil began in World 
War lI. Careless and indifferent seamen in oil- 
burning vessels, leaking tankers and pipelines 
discharged and spilled oil befouling harbors and 
shorelines. Fire underwriters, fish and wild- 
life conservationists, steamship operators, boat 
owners, resort operators and holiday visitors of 
beaches and lakes were appalled. Legislators, 
theretofore reluctant to enact legislation detri- 
mental to the fledgling oil industry, became 
concerned in the critical situation. 

Oil had become the principal pollutant. In 
consequence, the Oil Pollution Act of 1924 * was 
passed. 

The 1924 Act is complementary to and not in 
substitution of previously existing laws.’ It 
forbids ships, owners or crew of oil burning 
vessels, or vessels “having oil thereon in excess 


3. The Santa Tecla, 1931 AMC 574 (SDNY 1921). 

4. Act of March 3, 1899, c. 425, 30 Stat 1152, as amended; 33 USC 
407-415 (1958). 

5. The LaMerced, 84 F. 2d 444 (9th Cir. 1936), 1936 AMC 1103. 

6. Act of June 7, 1924, c. 316, 43 Stat. 604; 33 USC 431-437 (1958). 

7. The Nea Hellis, 116 F. d 803 (2nd Cir. 1941), 1941 AMC 310. 
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of that necessary for its lubricating require- 
ments,” to discharge oil into the coastal navi- 
gable waters of the United States. An offend- 
ing vessel is burdened, in avoidance of liability, 
to show that the discharge was resultant of 
emergency, collision, stranding, unavoidable ac- 
cident,’ etc. 


Penalties in the Act are substantially the same 


as those of the New York, Hampton Roads and 
Baltimore Harbors Act and the River and Har- 
bor Act of 1899, supra. 


In 1914, 3.4% of world tonnage burned oil. 


By 1952 the figure had become 84.8%. The1914 
oil burning tonnage was about 114 million tons; 
in 1952, the figure had risen to approximately 
76 million tons.® 


Organizations of commercial steamship op- 


erators contemplated solutions regarding pollu- 
tion as did instrumentalities of the League of 


Nations. 


More recently, the United Nations 


has become active in seeking international re- 
sponsibilty among maritime nations. 


The Oil Pollution Act, 1961,?° implemented 


the provisions of the International Convention 
for the Prevention of the Pollution of the Sea 


by Oil, 1954.1 


This convention was drafted at 


a diplomatic conference of 41 nations which 
met in London. 


The Oil Pollution Act of 1961 applies to all 


seagoing ships of U.S. registry at 500 gross tons 
and upward, but public vessels are exempted.” 
Geographical zones are prescribed and oil or 
oily wastes may not be discharged into the sea 
vicinal thereto for distances varying from 50 


to 150 nautical miles. 


Oil Record Books must 


be kept for official scrutiny. 


Penalties of $500 to $2,500 fine or imprison- 


ment up to one year, or both, are prescribed for 


each offense. 


Failure to keep oil record books 


(or making false entries therein) is punishable 
by a fine of $500-$1,000 or by imprisonment up 
to six months, or both. 


The 1961 Act does not modify or amend the 


1924 Act. 





8. 


11. 


12. 


Note 6, supra. Also see: United States v. Catherine, 212 F. 2d 
89 (4th Cir. 1954), 1954 AMC 882; United States v. Pan-Am, 
148 F. 2d 925 (3rd Cir. 1945), 1945 AMC 753; United States v. 
Bidwell, 100 F. 2d 68 (5th Cir. 1938), 1939 AMC 92. 


. Figures from Faulkner Report digested in Official Report of the 


United States National Committee for the Prevention of Pollution 
of the Sea by Oil, Dept. of State, p. 7, August 1959. 


. Public Law 87-167 of August 30, 1961; 75 Stat. 402, 33 USCA 


1001-1015. 

TIAS—4900. Note: According to information from Lloyd’s Reg- 
ister (Nov. 1958), more than 50% of the gross tonnage of the 
world tanker fleet fly flags of countries which are Parties to the 
Convention. 

Naval vessels (as public vessels) are exempt; however, it is ex- 
pected that similar requirements concerning disposition of oil and 
oily wastes will presently be imposed by administrative action. 
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The Inter-Governmental Maritime Consulta- 
tive Organization (IMCO) of the United Na- 
tions convened the International Conference on 
Pollution of the Sea by Oil in London in March 
1962 in continuation of the multilateral task 
commenced in the 1954 Conference. 

Admiral A. C. Richmond, in his report of 
the Conference to the Secretary of State, stated 
that “. . . recent estimates indicate that world 
shipping is discharging waste oil into the sea 
at the rate of one million tons per year .. .”, 
and further that it has been estimated that 
world oil tonnage would increase about 45% in 
the period 1959-1965. 

The continuing problem therefore portends 
more international and domestic regulation 
which will, no doubt, eventually ensure complete 
avoidance of discharge of persistent oils into the 
sea. 

While naval vessels and crews have but in- 
frequently ** been penalized under the provi- 
sions of the pollution acts, and while public ves- 
sels are exempt from the penalty and oil record 
book provisions of the Oil Pollution Act of 1961, 
it is likely that future treaties and domestic 
laws will specifically make them amenable. 

Courts now impose liability under the pollu- 
tion statutes without regard to intent, except- 
ing only those cases where the offender can 
clearly show that the spill is resultant of un- 
avoidable accident or of collision. 


CIVIL ASPECTS 


Latter nineteenth century decisions relating 
to oil pollution were bottomed upon the then 
novel doctrine of strict liability for abnormal 
conditions and activities.>5 The application ob- 
tained until 1907.2° The advent of pipe line 
transmission of oil presented unique problems in 
the sphere of “degree of care” however, and the 
absolute care standard was in dispute by 1911, 
when the measure of care became that which 
would be exercised by a man of “ordinary pru- 
dence.” ?’? This “land” theory has been accepted 
in maritime cases. 

The test for civil liability to private individ- 
uals differs from the test for public prosecution. 
Prosecution under the statute is not of itself 


13. Commandant, U.S. Coast Guard, and Chairman of the U.S. Dele- 
gation. 

14. As recently as 1954, however, the Port Warden of Los Angeles 
caused the Master of USNS TALLULAH to be arrested when the 
vessel spilled gasoline. The Master was locked up in the “drunk 
tank” of the San Pedro jail. 

15. Ryland v. Fletcher, L.R. 3 H.L. 330 (1868). 

16. Brennan Const. Co. v. Cumberland 29 App. Cas. 554 (DC 1907). 

17. Jennings 1. Davis, 187 F. 703 (4th Cir. 1911). See also: Brown 
v. Standard Oil, 247 F. 303 (2nd Cir. 1917). 
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indicative of actionable negligence ** and the 
test of reasonable care allows the courts a 
greater scope in denying liability,’ in the civil 
sphere. 


CLAIMS AFFECTING THE NAVY 


Navy Regulations,22 CINCPACFLT, CINC- 
LANTFLT, NAVAL BASE and SOPA instruc- 
tions, and others, are explicit concerning 
standards for handling of fuel and oil cargo. 
All caution against carelessness but oil is spilled 
nonetheless. 

The greater number of oil damage claims 
arise from oil spilled into harbors and rivers 
by vessels moored or at anchor. Exceptional 
vigilance on the part of fuel depot workmen and 
ships’ forces can reduce the incidence of spills. 
Once oil is spilled in a harbor, timely clean-up 
will reduce the number and severity of claims. 

Recently, a spill of black oil by an aircraft 
carrier in San Diego harbor soiled 141 pleasure 
craft and fishing vessels at a commercial marina. 
Naval and commercial clean-up crews were en- 
gaged shortly thereafter to clean up the spill. 
Nevertheless, claims paid were in excess of $10,- 
000 in the aggregate. This amount does not 
include the Navy’s cost of cleaning up the spilled 
oil, nor does it include the costs of surveys to 
determine damages. 

Cost of clean-up alone exceeds $10,000 in 
some spills. Surveyors’ fees for examining dam- 
aged vessels and estimating repair costs are con- 
siderable. Where the spill has done extensive 
damage, the survey costs alone may run into 
four figures. Thus, immediate retention of 
spilled oil and prompt clean-up is imperative 
to avert claims and to minimize damage to the 
Navy’s own vessels. 

Much can be done by a ship’s force: (1) the 
crew can be instructed to be alert for oil in the 
vicinity of the ship and to report slicks prompt- 
ly, (2) the ship’s force can commence contain- 
ment or clean-up immediately upon discovery 
to minimize expenses and to avoid spreading. 

Large naval installations maintain clean-up 
crews around the clock. Some contract with 
commercial clean-up concerns. Local instruc- 
tions are explicit as to whom spills should be 
reported to initiate this service. 

There are several methods of retention and 
clean-up. Where a spill is very small, it may 
only be necessary to send a boat to break up 
18. Maiver v. Publicker Commercial Alcohol Co., 62 F. Supp. 161 

(DC-Pa. 1945), 1945 AMC 1141. 

19. American Barge Line Co. v. Stoll Oil Refining Co., 22 F. Supp. 


894 (DC-Ky. 1938), 1938 AMC 989. 
20. Art. 1272 Navy Regulations (1948). 
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and disperse the slick. Most often it is neces- 
sary to contain the spill within floating oil rings, 
or with straw. Straw will absorb the oil and 
may then be fetched up. Chemical solvents or 
detergents may be spread on the slick. Clean- 
up compounds which react to collect the oil and 
then settle it to the bottom are effective. 

Where it is known that small boats have been 
smudged with spilled oil, claims can be mini- 
mized if a working party is employed to wipe 
away the deposits. Fresh deposits are easily 
removed and timely cleaning will avoid or re- 
duce destruction of paint and may salve boat 
owners’ dispositions. 


INVESTIGATION 


All spills should be reported to local naval 
authority whether claims are anticipated or not. 
An investigative report should then be for- 
warded. The assistance of an admiralty officer 
in the nearest district legal office may be helpful 
in the investigation. Inasmuch as the admiralty 
officer will process oil damage claims, he should 
be consulted as to the investigation. Further, 
he can secure the services of a competent pro- 
fessional marine surveyor where necessary to 
assess damage. The surveyor’s report can be 
made a part of the investigative report. 

Reports should recite the time and circum- 
stances of the spill, the type and amount of oil 
spilled, the time of commencement and cessation 
of clean-up and the method employed, the extent 
of the slick and its movement, the weather con- 
ditions, the proximity of other vessels or shore 
structures, and any known ships, boats or shore 
facilities fouled. Photographs of an oil slick and 
damaged property are helpful in claims settle- 
ment and especially in the event litigation 
results. 

Where spills of an unknown source are inves- 
tigated it is desirable that adequate samples of 
the oil be obtained for analysis. In this circum- 
stance, adjacent vessels, pier structures and the 
shoreline should be examined to determine ex- 
tent of damage. Analysis may disclose that the 
oil causing the damage could not have come from 
a naval source. 

The nearest legal office will secure the services 
of a marine surveyor * where private property 
is damaged. The survey is important in later 
determination of damage costs and for avoid- 
ance of spurious claims. The survey will usu- 
ally be a joint survey wherein the owners of 
property damaged participate. Usually the 
claimant and surveyor agree upon repair costs. 
21. See Section IX, JAG INST P5880.1A. 
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Such joint surveys are made “without preju- 
dice” and are not an admission of Navy respon- 
sibility. 
Commands processing claims should require 
the following of claimants: 
(a) The facts upon which Navy responsibility is 
asserted. 
(b) The sum certain claimed. 
(c) The method used to cleanse claimant’s property 
in minimization of damage. 
(d) The date the boat was last hauled for repainting 
(for determination of depreciation). 
(e) The amounts of competitive bids (if any) for 
cleaning and repainting. 
(f) Paid bills for repair should accompany the claim. 


CONCLUSION 


Today’s ships are tighter than the wooden 
barges of former times, and tanks are re- 
markably well constructed. Much oil is spilled 
nevertheless in transfer, in flushing tanks, by 
mistakes in operating valves, by collision, and 
by pipes, valves, lines and tanks bursting. 


Naval vessels are no exception as spillers of oil 
despite rigid controls. 

It is unlikely that there will be any diminu- 
tion in the number of ships in operation by the 
Navy in the foreseeable future. Further, it is 
apparent that the Departments of Defense, 
Commerce, Interior, Treasury, State and Jus- 
tice, in addition to port captains, fishermen, 
birdwatchers, claimants for reward, and irate 
pleasure boat owners will retain their interests 
in the problem. It may be expected that fu- 
ture enactments in respect of pollution will spe- 
cifically cite the amenability of public vessels 
to the penalty provisions. 

Civil claims and suits against naval vessels 
have increased proportionately with the recent 
increase in the number of pleasure craft. The 
increase will continue. Hundreds of claims for 
one oil spill are not now exceptional. Immediate 
clean-up of spilled oil and prompt investigation 
and survey of damage can save expenditure of 
many thousands of non-productive dollars. 


22. Also see 19 C.F.R. 23.32. 








FAMILY PROTECTION PLAN 

(Continued from page 134) 
rules which are established at retirement date. 
The important point is that those deciding either 
for or against coverage realize what the rules 
are. 

In one aspect the 1961 amendments relaxed 
the rules as to beneficiaries. There was added 
a subsection, 10 USC 1434(d), which allows the 
member to allocate the annuity between a sur- 
viving spouse and surviving children who are 
not children of the surviving spouse under the 
option 3 election. This may be done either be- 
fore or after the granting of retired or retainer 
pay. 

CONCLUSIONS 

As with many other Government adminis- 
tered programs, the benefit-cost ratio is high 
under the Plan since the costs directly attribut- 
able to the Plan, which the serviceman is re- 
quired to pay, are not reflective of the real costs. 
There is no reimbursement to insurance agents, 
large salaries for executives, and the many other 
costs which are figured in the average commer- 
cial insurance coverage. However, in contrast 
with the relatively cheap insurance that is pro- 
vided by the Plan is its relative inflexibility. 
Any overall estate planning after retirement 
must revolve around the Plan, since it is firmly 
entrenched without possibility of alteration in 
most cases at time of retirement. So long as 
this is understood the Plan can be what Congress 


intended it to be, that is, a bulwark to the serv- 
iceman after retirement against his future 
death and the effect of his death upon his de- 
pendents. 


TRUSTEE OF MENTALLY INCAPABLE 

(Continued from page 139) 
other rare and exotic food, at the gourmet sec- 
tion of the corner grocery, but expenditures for 
items such as an automobile, house, or individual 
items of jewelry, furniture, clothing or house- 
hold appliances exceeding $50.00 each. 

The DIRECTOR may call for additional ac- 
counting if he feels there is some doubt con- 
cerning the protection of the funds. Further, 
improper accounting may be sufficient basis for 
the DIRECTOR to stop payments to the trustee 
and the appointment of another. In addition to 
the foregoing reason, payments may be stopped 
due to the death of either the incompetent or 
the trustee, the court appointment of a trustee 
or other legal representative, improper use of 
monies received in behalf of the incompetent, a 
finding by a board of medical officers that the 
incompetent is capable of managing his own af- 
fairs, or for any other reason the DIRECTOR 
deems is in the best interest of the incompe- 
tent.22 In each instance a final accounting is 
required and upon approval of the final report 
the trustee will be discharged by the DIRECTOR 
and the surety released on its bond.”* 


20. 32 CFR 726.7(b). 
21. 32 CFR 726.8. 
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LAWYER'S HANDBOOK NOW AVAILABLE 


The Lawyer’s Handbook is now available to ABA 
members only, at cost, at a price of $3.75 for paper- 
bound copies and $5.75 for hard-bound volumes. 
Orders, accompanied by check or money order, should 
be placed with the American Bar Association Economics 
Department, 1155 East 60th Street, Chicago 37, Ill. No 
order blank is necessary. 

This 17 chapter, 557-page volume, written by 25 
nationally recognized authorities, is a practical guide- 
book designed to help improve the legal profession 
through more efficient law office management. Its five 
major sections are devoted to: “Equipping and Staffing 
the Law Office, Law Office Systems and Controls, Fees 
and Billing, Insurance, Law Office Organization, and 
Administrative Policies and Procedures.” It also con- 
tains hundreds of subsections, fully indexed for handy 
reference, as well as samples of dozens of practical 
time-tested forms. While designed primarily for use by 
the civilian bar, it contains many suggestions that may 
be helpful to the military lawyer. 





MILITARY PERSONNEL DIVISION 


LTJG Jared H. Adams, USNR, from NJS to NavSta, 
Key West. 

LTJG Leonard M. Addington, USNR, from NJS to Com- 
Thirteen. 

LTJG James H. Agger, USNR, from NJS to COMFAIR- 
NORVA/COMNABS 4 and 5 ND. 

LT Joseph M. Battaglino, USN, from COMSERVLANT 
to U.S. Sending State Office for Italy, Rome, Italy. 
LT Edward T. Boywid, USN, from CNATECHTRA, 

Memphis to NRC, Bainbridge. 

LT Herbert O. Brickson, USNR, from SNJ, (under 
instr.) to COMNAVPHIL. 

CDR John R. Brock, USN, from JAGO to NAS, Norfolk. 

LT Richard H. Buenneke, USNR, from COMNAV- 
MARIANAS to ADCOM, Great Lakes. 

LT Conrad A. Buhler, USNR, from JAGO to NavSec- 
Group, Bremerhaven, Germany. 

LT Henry S. Chapman, USNR, from SNJ, (under 
instr.) to ComThirteen. 

CAPT Hilbert S. Cofield, USN, to U.S. Sending State 
Office for Italy. 

LTJG Donald P. Dietrich, USNR, from NJS to NAS, 
Sanford. 

LTJG Theodore G. Dimitry, USN, from USS ENTER- 
PRISE (CVA(N)-65) to NAAS, Chase Field, Bee- 
ville, Texas. 

LTJG William P. Elliott, Jr.. USNR, from NJS to Nav- 
Sta, Newport. 
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RESERVE OFFICERS PERFORMING ACTIVE DUTY TRAINING IN JAG 
DURING AUGUST AND SEPTEMBER 1962 


CAPT William F. Seebohm, USNR, Cincinnati, Ohio— 
Assigned to Administrative Law Division. 

CAPT Frederick W. Read, Jr.,. USNR, Commanding. 
Officer, Reserve Law Company 3-3, New York City— 
Assigned to Office of Counsel, Bureau of Ships. 

LCDR James C. Bowman, USNR, Reserve Law Com- 
pany 6-1, Wilmington, N.C.—Assigned to the Legal 
Assistance Division. 

LCDR Theodore H. Friend, USNR, Reserve Law Com- 
pany 3-3, New York City—Assigned to the Investi- 
gations Division. 

LCDR Frank W. Swann, Jr., USNR, Reserve Law Com- 
pany 11-2, Los Angeles, Calif.—Assigned to the Legal 
Assistance Division. 

LT John D. Idoine, USNR; Canton, Ohio—Assigned to 
Appellate Government, Military Justice Division. 
CAPT C. Robert Satti, USMCR, New London, Conn.— 

Assigned to Administrative Law Division. 

LTJG Gerald K. Morrison, USNR, Landisburg, Pa.— 

Assigned to the Investigations Division. 





LCDR. Lawrence E. Flynn, USNR, from NavSta., Nor- 
folk to COMPHIBLANT. 

LTJG John P. Garrett, USNR, from NJS to ComTwelve. 

CDR John P. Gleeson, USN, from ComThree to Com- 
Twelve. 

LTJG John S. Hale, USNR, from NJS to NAF, NAHA, 
Okinawa. 

LTJG Robert W. Hite, USNR, from NAVJUSTSCOL 
to NAVJUSTSCOL, Staff, Newport. 

CAPT Saul Katz, USN, from JAGO to COMINLANT. 

LTJG William R. Klein, USNR, from NAVJUSTSCOL 
to COMCRUDESLANT. 

LTJG Spencer E. Lerch, USNR, from NAVJUSTSCOL 
to ComFourteen. 

LTJG Leonard D. Levine, USNR, from NAVJUST- 
SCOL to ComEight. 

LT William C. Lynch, USN, from NAVSTA, Boston to 
USRO/Office of the Defense Advisor and DEFREP- 
NAMA, Paris. 

LTJG Robert H. Maynard, USNR, from NAVJUST- 
SCOL to NAVSTA, Washington, D.C. 

LT Albert W. Eoff, USN, from NAS, Jacksonville to 
USS FORRESTAL (CVA-59). 

CDR Bruce Geisinger, USNR, from JAGO to Naval 
Correspondence Course Center, Scotia. 

LT Donald F. Melhorn, USNR, from JAGO to USS 
CORAL SEA (CVA-4). 

CDR Richard K. Stacer, USNR, from ComSeventeen to 
ComThree. 

CDR John E. Whyte, USN, from Naval Correspondence 
Course Center, Scotia to ComSeventeen. 
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